Safe Harbor Options…Protection from the Liability Associated With Your Company Sponsored Retirement Plan
In times of turbulent weather any good sailor will look for a safe harbor to anchor their boat until the storm passes.  There are times when those safe harbors don’t always have signs pointing you towards them so you rely on trusted friends or advisors to guide you toward what has worked for them in the past. When we hear the words “safe harbor” we tend to think about sailing, but I’m speaking about the safe harbor laws and provisions given to employers for their corporate retirement plans.  As with many business owners, they started their companies so that they could do something they enjoyed while making a profit and earning a good living for their family.  They never thought that offering a benefit to their employees would expose them to financial liability. When an employer provides a qualified retirement plan benefit, it brings along the responsibility of managing this plan the same way an expert would. While the employer may be an expert in their given business they may not be an expert when it comes to running a retirement plan. The law governing company sponsored retirement benefit plans is ERISA (Employee Retirement Income Security Act of 1974). This law allows for employers (Plan Sponsors) to hire and retain professionals and experts to guide them in making decisions or actually make the decisions for them.
Why is there so much emphasis on corporate and individual retirement plan accounts today? The future financial security of America depends on how people prepare today. Unfortunately, it seems that today people spend more time thinking about and planning their summer vacations than they do their finances and retirement.  Society has become so given to immediate gratification that the thought of not spending now in order to have later is a foreign idea. Retirement plans have to make it a default to save versus not to save.  Making participation in retirement plans automatic will help to counter the behavior of procrastination; putting off until tomorrow what should be done today.
Once employees have been auto-enrolled in their employers’ retirement plan, the next option should be to gradually increase the amount being saved until they are on track to save adequately to replace their earned income at a given retirement age. I believe the word “retirement” will have a different meaning in the future than it does today. In the future, more and more people will continue working past their normal retirement age due to the need to supplement their income. 
Getting people to save and invest will fall more and more on the shoulders of employers.  In my opinion, if in the future retirement savings are inadequate, the more likely the chance that the government would initiate a new mandated savings plan. Employers should elevate their retirement plan benefit to the highest priority.  Yes medical, dental and disability benefits are important, however those benefits are event driven and most people hope they will never be required to use them.  Saving for retirement should be a priority, since this is a benefit that they or their family are very likely to need at some point. If they don’t save while they can, how will income be generated when they are no longer able to work?  As a society, we haven’t yet allowed people to starve; the upkeep of those individuals with no income will become the obligation of the State, or in other words, the taxpayer. We must incentivize and motivate people to save and invest for their own financial security and welfare, as well as our nations. 
ERISA has always mandated that plan sponsors manage their retirement plans with the participant’s and their beneficiary’s best interest in mind. For most employers, managing their retirement plan requires hiring outside advisors and service providers. Hiring advisors and service providers will help, however they won’t all together reduce the fiduciary risk surrounding investment decisions made for the plan.  With the majority of working America’s retirement savings inside employer based savings plans; employers carry the majority of responsibility for their money. The purpose of this white paper is to explain and describe several safe harbor options an employer can implement to reduce their fiduciary risk while enhancing opportunities for plan participants. 
One safe harbor option is called 404(c) compliance. This involves educating and informing the participants in such a way that they are equipped to make an educated decision about how to invest their retirement savings.  By making your plan 404(c) compliant, if a participant makes bad decisions and ultimately loses 100% of their retirement savings, the plan sponsor is much less likely to be held liable. Whereas the opposite says, if a plan chooses not to be 404(c) compliant, an employee could potentially come back and sue the plan sponsor for any losses incurred. This is not a position an employer wants to find themselves in.  Even with the plan being declared 404(c) compliant, the plan sponsor still carries fiduciary risk for making the decision on what investments reside inside the plan. 
ERISA requires employers to administer their plan in the participants and beneficiary’s best interest; assuring that the fees being charged inside the plan are reasonable as well as have a documented process for selecting investments for the plan. The plan sponsor can hire advisors to assist them with the screening and monitoring of these investments, but the liability still falls on the shoulders of the plan sponsor. Another safe harbor option for sponsors to gain fiduciary relief from these decisions would be to hire a 3(38) investment manager. In 2006 when the Pension Protection Act of 2006 (PPA06) was passed,  there was a provision which allowed a plan trustee to push off these decisions to a registered investment advisor who would acknowledge and agree to accept the liability for making all the plan investment decisions. This is probably the most valuable of the safe harbor options, and the least understood. For a very nominal cost, the liability and risk is shifted to another party who is much better equipped and educated to make investment decisions. The plan sponsor should consider continuing to retain an overall plan advisor to provide plan design advice, participant education and enrollment services as well as provide benchmarking services for the plan.  Several other safe harbor options were given by way of PPA06. Those include auto enrollment, auto escalation and the use of a Qualified Default Investment Alternative (QDIA). 
If a plan sponsor were to exercise all of the safe harbor options discussed above, their plans and employees would benefit; liability would be substantially reduced, participation rates would likely rise and participant deferral rates would increase.  
If you are looking to simplify your plan or elevate from a savings plan to a successful retirement plan, while at the same time substantially reducing the fiduciary risk surrounding your plan, please feel free to contact our office in Greensboro, NC. You can reach us at (336) 852-4554 or you may e-mail me at cfurr@furrandassociates.com. 
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